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Jamuary 12, 2012 Andrew J. Hatnay
Direct Dial:4]6-595-2083
Direct Fax:416-204-2872

Via Facsimile | ahatmay@kmlaw.ca

The Registrar

Supreme Court of Canada
301 Wellington Street
Ottawa, ON K1A 0J1

Attention: Michel Jobidon

Dear 5ir:

Re:  Indalex
Re:  Supreme Court File No. 34308 ‘
Re:  Motion by Sun Indalex, LLC to state constitutional questions

We represent the Retirses who are Respondents in the above-noted appeal.

We write with respect to the motion by Sun Indalex to state constitutional questions. On January
6, 2012, we served and filed our Response to Sun Indalex’s motion. We received a Reply from
Sun Indalex on January 11, 2012.

Because the Reply raises new and incomplete information, we ask to be afforded a brief response
and that this letter be provided to the Chief Justice or her designate deciding the motion.

Paragraph 2 of the Reply: Paragraph 2 of the Reply is missing mformation and is misleading.
While a Notice of Constitutional Question was served by counsel to the Monitor prior to the
hearing before the Ontario Court of Appeal, Sun Indalex fails to mention that the Attorney
General] of Canada responded that it would not participate in the appeal (see letter attached dated
November 25, 2010). Counsel to the Monitor advised us that the Ontario Attorney General did
not respond to the Notice at all. Neither the federal nor Ontario Attorneys General participated
in the appeal below. The Notice is irrelevant. No constitutional issue was addressed in the
courts below.

Paragraph 3 of the Reply: This paragraph misstates the state of jurisprudence where 1t states:

... While the specific issue of whether paramountcy was "mvoked™ in the Initial Order
was not argued below, that is only because the concept of "invoking” paramountcy in the
sense the Court of Appeal uses it was unknown in the junsprudence prior to the Court of
Appeal's decision and the Court of Appeal did not ask the parties to address it.
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In addition to Sun Indalex’s admission in this paragraph that paramountcy was not argued in the
courts below, the obligation on a party whe seeks to render a provincial law inoperative was not
“unknown in the jurisprudence prior to the Court of Appeal decision”. The principles were made
clear by this Court in Canadian Western Bank v. Alberta, [2007] 2 5.C.R. 3, paras. 69-75, (which
was followed by the Ontario Court of Appeal in this case), as well as GMAC v. T.C.T. Logistics
Inc., [2006] 2 S.C.R. 123 (paras. 50-52) and Crystalline Developments v. Domgroup Ltd, [2004]
1 5.C.R. 60, (para. 43).

Paragraph 6 of the Reply: At paragraph 6, Sun-Indalex refers to its claim against Indalex in
Canada. Again, information is missing. In the Monitor's 12th Report dated April 2§, 2010
(paras. 23-29) 1t is reported that Sun Indalex filed a Proof of Claim regarding its secured claim
on Angust 28, 2009 (the same day as the motion hearing by the Retirees and the USW before the
CCAA Judge, which is subject to the appeal in this Court). The Monitor reports (at para. 23) that
Sun Indalex’s secured clajm 1s based on “an alleged cross-guarantee from Indalex™ and that the
quantum of Sun Indalex’s claim 1s “yet to be determined” (at para. 29, as well as in the Monitor’s
14 Report dated Jannary 20, 2011, pata. 17).

Should you have any questions with respect to the above, please do not hesitate to contact the
undersigned.

Yours truly,

KOSKIE MINSKY LL&?
/\5)&7” 2

. Andrew I. Hatnay
ATHje
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November 26, 2010
VIA FAGSIMILE: 416-947-0866
Stikeman Elliot LLP
Barmisters & Solicitors
5300 Commerce Court West
199 Bay Street :
Toronto, ON M&L 189
~ Aftention: Ashiey John Taylor

Re: Keith Cararuthers, et al. v. Sun Indalex Finance, LCC et al

We acknowledge receipt of your Notice of Constitutional Question received on QOctober
12, 2010 in tha above-noted matter.

Pleaae be advfsed that the Attorney General of Canada wili not be Intervening at this

stage of the pmceedmgs and there is go need to serve mgs office with anything
further re ed to this mafter at this stage

However, please note the obligation imposed by s.109 of the Ontario Couwrfs of Justice
Act which prescribes that you must advise the Attoneys General of Canada and
Ontario of any appeal or review of this matter in which the constitutional issue is ralsed.

7,&’

cg:  Attorney General of Ontario, Constitutional Law Division, Fax: 416-326-4015

Yours truly,

Glilian Patterson
Counsel

Canad"'
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